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Appellant George Edward Wise,hereby petitions for rehearing of the 
abovescaptioned case upon the grounds that the court, as indicated by 
its opinion of July 27th. 1967, over-looking, disregarding or misund= 
ergtood many points of Law in the Reporter's Transcript including the 
fact that petitioner had a witness who signed a sworn statement to a 
member of The Legal Aid Society of “ashington, D.C. which would have 
proved that IT and the man Supposedly have been chased by the Govt.Key 
witness a Mr. Ross from his home on the night of January 19the 1966, 
could not have been the same man,by his own discription of the clothipg 
worn by the soscalled intruder. whom he chased from his housee 

My court a»pointed Lawyers argued two(2) pounts of their choosing 
put, failed to argue many points which I believe in themselves would 
have been more than enough to aid in proving the innocents of Appellee 
ant, had they been presented and argued properly, 

Points of argument presented by my Court appointed Lawyers were as 
follows’ 

Le Whether police officers violated Rule 5(a) of the Federal 
Rules of Criminal Procedure when, after an arrest is made presentment 
before a committing magistrate is delayed for the purpose of obtaining 


idence of guilt 
te vue as ae reerrd shows the soul purpose of the police in 


taking me back tase #f° af thie enaaatiad arime on the night of 


January ~— 


These points were Presented on first(1gt) Brief, The following was 
Presented on a Supplement Brier filed by my Lawyerg 
le Whether an accused in the custody or Police officers after hig 
arrest has the right to the assistance of Counsel and whether he mugt 
be effectively advised of thet right when the police Officers geek hig 


Cooperation in obtaining evidence against hingelf 
This question should have been argued sholld or does the police 
gaye the Legal Right to force an turn to the scene of a 
r 
to have happened?) 


red to re as it was supposed 
2-Whether a voice identification made on the basis of an utterancy 
elicited from an accused by police officers in violation of his r&ghts 


to assistance of Counsel 1s admigsibie in evdience against the accused 
at his trial, 


Tihs witness 4s not or did not profess to be -n. expert-in the field 
“Of vocal varitations, she vas not blind, which in some Cases might give 
way to a better or more Capable ear to tone quality, because to mant of 
such people's lives 4g almost based on sound aloney once more this spelt 
witness stated that she was affraid on the night of the so-called breake 
4%. She said that she aia not see the intruder only heard his votee and 


she knew that her hugband ert the house chasing some one, Not having « 
this intruder hers&£f, any man that came back/or would have been 
seen 


brought back to that house even as I was that night as ee 

rned would have been the man, because har husband s pee 
ae also said that he never lost sight of the man he ce ee 
put at the trial he stated that he fell down at the eens a 
Massachusetts Avenue 8.E. and that the man he was cae ce ae 
in the 1900 biock of Massachusettes Avenue, and duc 


south Care 
would have to cross 

ttes Avenue 8B. one 

15th. and Massachuse 


olina V C Massachugettes in a sort o 
etting back on Massachusetts againe The 1500 block of Massachusetts AVv® (2) 
g 2 


“a Q huge 


is or was at that time a very dark street at that time of the evening » 
it was around 8:05 pom. 

When approached on the street by Mr. Ross the man who claimed he had 
chased me, He asked me what is your name, then he asked me the adress 
of the house we were in front of, Thinking that he may have took me for 
someone he knew, and was serious, I gave him my neme and the address of 
the house, At this point a police car cane around the corner and slowed 
down, That's when Mr. Ross said to the police I just chased this man 
from my house. The police officer told me you are under arrest, then He 
and Mr. Ross each holding and twisting my arms, threw me in the Car ang 
Mre Ross got in back of the car where I was and kept up his assult on 
mee Thinking I was going to the police station, was soon corrected, when 
we stopped in front of a house a few blocks away, which I found to bo 
the home of Mr. Ross. I was taken into the h use thrown bodily on a 
couch of some kind after being pushed through the front doore This 
contact of mine with the door alone would have been enough to break 
open the avrage door, Once inside there was other police officers and 
one of them turned to me and asked me, why I had broken in that house? 
I denied breaking in, that's when Mr. Ross struck me again and knocked 
me over on the Couch againe His wife called from a back room, John 
leave that man alone,The police made no attempt to stop this attack on 
me,safter which the police officer required me to say some words that the 
intruder was supposed to have said before leaving that house. 
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STATEMENT OF CASE 

Appellant, George Kdward Wise, was arrested on Januray 19, 1966, for 
an alleged violation of 22 D.C. Code Section 1601 at premises 1406 Masse 
achusetts Avenue, 5.E. Washington, D.C. He was indicted on “March 14,66, 
on five counts involvingincidents of housebreaking and larceny alleged 
to have occurred on November 28, 1965, January 15th. 1966 and January 
19th, 1966. Appellant was arraigned upon this indictment on March 15th. 
1966, and was/being represented by counsel, entered a plea of " Not 
Guilty" to all counts. Was tried on April 25th. 1966, and convicted in 
The United States District Court for The District Of Columbia on Count 
five of the indictment. Counts one(1) through four(4+) had been severed 
prior to trial. On May 20th. 1966, Appellant was sentenced to a term of 
imprisonment from three(3) to nine (9) yearse On June 2, 1966, Appellant 
filed a motion for Leave to Appeal without prepayment of costse This 
Motion was granted by the District Court on June 13th. 1966, On July 1§ 
and October 27, “he Court of Appeals appointed Mr. Charles Je McKerns 
and-Bernard Je Long,Jr to represent Appellant in his Appeal. 

At the trial in the District Court, at which appellant was represene 
ted by counsel appointed by the Court, five witnesses testified for the 
United Statese No witness was called by Appellant through his Attorney, 
nor did Appellant take the stand in his ow behalf. At the trial, the 
first Govt. Witness, Mrse Thelma Fauntroy, testified that she was the 
owner of the premises 1406 Massachusetts Avenue S.E. and at this time a 


Myre and Mrse ROss and their family was 4ving in her homeeWhen she arre 


and twenty 
4ved home at 11:30 ?.M4. on Jenuery 19, 1966, Three(3) hours ca 
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gturbed( Tre 4-19 )e When Mre and a ee 
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STATUTES INVOLVED | 


FEDERAL RULES OF CRIMINAL PROCEDURE, 
Rec emen Reee mei 1)) WL RE SS ADs eee ent 
An officer making an arresteeewithout a warrant shall take the arrested 
person without unnecessary delay before the nearest available commigginner 
or before any other neurby officer empowered to commit persons charged 
with offenses against the Laws of The United Statesoce 


WeSe CONSTITURION AMENDMENT Vo. 
In all cviminal prosecutions, the accused shall enjoy tho righte..to 
have the assistance of Counsel for his defenses 


-SAIATEMENT OF POINTS 


Appellant desires the Court to read the following pages of the repo= 
rter's Transcript: 28, 29, 30, 335 38, 4%, 51, 525 SH, 55, 56, 5B, 60, 
61, 62, Gy 66, 70, 735 760 

Appellant was prejudiced by the admissinn into evidence of an extra= 
judicial voice identification which was based upon an utterance elicited 
from him by police officers who did not advise him of his right to counsel 
before agreeing to cooperate with them, 

Appellant was prejudiced by the admission into evidence of an extra= 
judicial identification which was based solely upon a statement made py 
him during a period of unnecessary delay between his arrest and his pre= 
sentation before a committing magistrate. 


SUMMARY OF ARGUMENT 


and taken into police cystody, Appellant was 


After he was arrested 
on the basis of which he was 4denti- 


required to utter certain words, 
advised that he coulda consult with ¢ 


4n question. Accordingly, the evidence 


theecooperation of Appellant was inadmissible 
oungsele 


ounsel bef- 
fied.s Appellant was not 


ore he uttered the statement 
which was obtained through 
against him as 4t was obtat 
After he was positively 4d 
peen in his home, Appellant w 


ned in violation of his right to c 
entified by Mre Ross as the person who had 


as arrestede Instead of talking him before 


a committing magistrate as quickly as possible, the police took Appelle 
ant to the scene of the crimp. After hig arrival, the police officers 
caused Appellant to utter certain words, on the basis of which he was 
identfied by Mrse Rosse 
There was no proper police purpose for taking Appellant to the scene 

of the crimes The only purpose, therefore, was to obtain additional ovie 
dence against Appellant. By virtue of this detour from prescribed proce 
edures, the police obtained an identification of Apoellant which they 
would not otherwise have obtained. The delay caused by thie activity 
was " unnecessary delay" and, accordingly, the evidence resulting diree 
ctly therefrom was not admissible against Appellant. 


ARGUMENT 
The failure to advise Appellant, after his arrest and while he was in 
the custody of police officers, of hig right to the Assistance of Counsel, 
prior to an attempt to elicit incriminating evidence through his active 
cooperation, renders any evidence so obtained inadmissible. 

" In all oriminal prosecutions, the accused shall enjoy the pighteoce 
to hav the Assistance of Counsel for his defenses" Use ConateanoendVIo 
This right applies not only to the trial, but to every stage of the proe 
ceedings against the accuseds Powell ve Alabamas 287 UsSe 45969 (1932)0 
The right is available to the defendant at every critcal stage of the 
prosecution against hime Hamilton ve Alabamas 368 U8. 52 (1961). If at 
a particular stage a defendant could prejudice his case because of the 
absence of counsel, this is a critical stage and his right to have the 


eSe « 1963) 

advice of counsel then accruese Bee White ve Mexylands, 373 UeS 59 - ° 
ears to be peyond dispute that " a person accused of crime needs 

ee more than at any other times"2 Ghafess 


bly 
nt after arrest proba 
ere nights St ( 1952 )e See Watts ve Indians 


2 ue a A 4 . + a 2 is 
59 (a9) ( ee eee concurring)} Le@e_Ve Us809322 F . 
e Court officially recognised = 8 
9378 U.S 478 (1964). Upon the facts in Eagahales 
ation has begun to focus upon a 
custody and the poliee 


elif to 
a to carry out a process Of interrogation that jends its 
4ntend to 


6 UeSe 49 
770 (StheCire1963) (aietum ) «The supren 
i ti 
the Court held that when the investig 


to police 
particular suspect who has been taken into p 


eliciting incriminating statements, they must honor hig PER eae 


a ae effectively advise him of his absolute right 


to remain silent. 
The implicatione of Rgcobedo_, however, extends beyond the particular 
facts upon which it was based. Initially, 1t 48 clear that the Court 


considered pogt-arrest police interrogation to be a "critical stage'of 


the proceedings against the accused, at which the right to counsel 
attachessId. at 495 (white,J. Dissenting). PHA SINO HM FAA 984 /! 
BAERGA HREM HASH BHNEAocond, Crooker ve California, 357 U.S, 433, 
W48 (1958) (Douglas, J.Dissenting).Furthermore, it would be naive to 
think that this right depends upon whether the accused has retained a 
lawyer or has made an affirmative request to consult with a lawyer. 
Eacobedo ve T1linois, Supra at 495 (white,J.Dissenting). dg the Court 
said in Carney ve Cochmany 369 U.S. 506, 513 (1962), "Where the Asstote 
ance of counsel is a Constitutional requisite, the right to be furnighdd 
coungel does not depend on a request." Accord, Lee ve United statosssupra 
at 777The meaning of this language 1s made all the more clear by an 
analysis of MoLeod ve Ohto, 381 U.S. 356 (1965). Defendant was indicted 
for first degree murder. Before he procured or was assigned counsel, he 
voluntarily confessed while he was helping the police find the weapom 
used, No request for counsel was made. At his trial, the confession was 
introduced. The Ohio Supreme Court dismissed the appeale McLeod veState, 
173 Ohio St. 520,84 Nok. 2d 101 (1962).Tho Supreme Court remanded in a 
memorandum opinion citing Massiah ve United Statess377 UeS. 201 (1964). 
MoLeod ve Ohio,378 U.8. 982 (1964). On remand, the Ohio Court affirmed 


the conviction, distinguishing Escobede and Massiah on the grounds that 


Jefendant was not represented by counsels that no request for counsel 
de 


aignment, as in the Masaieah cases 
oY were obtained 
4 finally, that the confessions in Masstah and paanatt een 
. 1 Ohio e 
rickery and active 4nterrogatione MoLeod Ve States 


& 
3 ° 


203 NeEeo 
Massiah. and again in a memorandun opinione 
In order to waive hig right to counsel, ee 
re) 
ively acquiesce in pr 
ees see : guch a waiver will not be 


4304 U8. 458 (1938)¢ phar 


aa found only where an 
ed from a silent record and will be ne 


was mades that there had been no arr 


an accused must knowingly » 
out counsele 


4ntellL 


presum 


aaviesd of Nigh aig pes consents beh aia De 273. (gDetede Se 28eBe 
: i By e Suppe 273 SeDeNeYo 1 
rears 4240 Fe Suppe 39% 43 ( BeDe’ Ge 1965). 


Thus, the fact that an an accused is not adequately advised of his rights 
and thug does not request counsel] not only demonstrates that he did not 
waive hig rights,but also that his eight has been violateds See People ve 
Dorado,40 Cale Rptre 264, 394 Pe 2d 952 (1964), Cortedenteds$81 U.S. 937 
(1965 )~ 

It is clear that under Escobedo, Appellant's right to counsel had attached 
when he was requested to repeat the words which enabled Mrse Ross to identify 
him. The investigation had certainly focused upon him, and he was in policew- 
custody. Although the record does not show, as in Escobedo _, that an attempt 
was made to elicit a confession, it is clear that incriminating ovfdence was 
gought through the cooperation of Appellant. Finally, the warning supposedBy 
given to mefAppellang but was not was insufficient. Appellant was not adviséd 
that he need not cooperate, (Appellant had been assualted by Mre Ross in the 
police car and also in the house) Nor was Appellant advised that he had a 
right to consult with counsel, appointed by the Court, before cooperatinge 

The record reflects that Appellant was merely advised that any statement 
he made then or later, could be used against him in Court and thet hey" would 
have ar-opportunity at the time for counsel,( No one I repeat No one has ever 
then or at any other time in my life uttered these words to me, The record 
will also show that of all the police officers present in that house none of 
the others testifyed on oath that they actually heard any of the then present 
police officers render this statement to ne/ Appellant, why beacause this was 


never said),that he may be presented in Court before a judge at a hearing.” 

Check (Tre 65 ) There is absoiutely no indication that appellant was pivised 
} 

right to econsukt with a lawyer and that, if he gonse 


that he had a present 
yointed for hime 


awyer, one would be ap 


ord to retain a l | 
aa statement made by aa yecuged for 


It appears to be generally accepted that a 


2 f 
f an sdentification of his vbice does not come within the scope ro) 


King, bt ede 336, 209 Ae2d 110 (19650 

Ct. 1826, 1832 (1966) (dictum) See generallys 
cNaughton reve 1951)3 yeintrendy Louse 
the Privilexe sgainat Sele Ingriginatiol 


purpose © 
the Fifth amendment privileges 
p06 Supe 


4t 4s equally as clear that the _ 
as an implementation et 


486-90 (1957 )« However » 
to counsel does not exist merely 


10 Vande he Ravel85» 
gixth Amedement right 


of the Fifth Amendment privileges See Gideon v. Wainyright372 US. 335 (1963), 
The significance of Escobedo and Massiah was the adoption ofan exclusionary 
Pulee Because 4t can be readily assuned that the presence of counsel would 
have prevented the identification complained of, Appeblant was prejudiced by 
the denial of hig right to the assistance of counsel, Accordingly, the evide 
ence obtained as a result of this denial is inadmissible, 
Aichmerber ve California, Gupraris not decisive of the question before this 


Court. In Schmerbers the defendant had apparently consulted with hig attorapy, 
who dah advised him not to submit to a blood test, However, there wag nothing 
counsel could have done to prevent the taking of defendant's blood, aside fron 
an exercise of force, Similarly, in Kennedy ve United states ,122 UeSe APPe 
DCe 291, 353 Fe 2a 462 (1965), counsel could not have prevented the sight 
identification conplained of, Hereing however, counsel could merely have 
instructed Appellant to stand mute and, in such event, there would have been 
no identification. Analagous to the instant case is Hade ve United States, 
358 Fe. 24 557 (Sth.cir.1966). In ade,Appellant was arrested on an indictment 
for bank robbery. While he was in jail, cousel was appointed for him. Subseq~ 
uently, and in the absence of counsel, he was placed in a line-up, at which 
he was required to repeat words similar to these uttered by robber. The Court 


held that »#ssopadw udder Escobedo and Massiah, this was a violation of the 
appellant's right to counsel and that testimony which might have been colordd 


thereby should have been stricken, But see Gilbert ve United Stategs35 LeWe 


2171 (9the Cire Sept. 16, 1966) . In the last analysis, and as this Court 


noted in Greenvel) ve United States, 119 U.S. Appe D.C. 43, 336 Fe 24.962 


(1964), Eacobedo and Massiah stands for the proposition thats 
" Interviews by Government agents with accused 
persons in the absence of counsel may be employed 


t 
to develop investigative leads as to others, bu 
not to produce evidence for the trial of the 

" 119 U.S APPe DeCeo 475336 Fe2d 966.6 


accusede ained in violation of Rule 5(a) of the 


Appellant was umecessarily det 


dure e 
of Criminal Proce ee 
sce the Federal Rules of Criminal Procedure pr ’ 
Rule 5(a) of the : 
that an officer making an erres 


arrested perso 
shall take a nearest SHHMHHNG available commissioner 
delay before vne 


without a warrents 


dene bons n without unnecessary 


or before any other nereby officer empowered to 


commit persons charged with offenses against the 
laws of the United Statese 


In the District of Columbia, a committing officer is available twenty-four 


hours a day, seven days a week. See Mitchell ve United States,l14 U.S. Appe 


D.Co 353, 316 Fe 24 35% (1963). The question of "Unnecessary delay" does not 
depend solely upon the amount of time which has passed, Muschette ve Unites 
Btatess,116 U.S. Appe DeCe 239, 322 Fe 2d 988 (1963) rev'd and remanded on. 
other grounds,378 U.S. 569 (1964). The Supreme Court has stated in Mallory ve 
United staten,35% U.S. 449, 453 (1957), 

Provisions relate to Rule 5(a) contemplate a 

procedure that allows arresting officers little 

more leeway than the interval between arrest and 

the ordinary administrative steps req&fired to bring 


a suspect before the nearest available magistrate. 
In Heidman ve United states,10+ UeSe ADDe DeCe 128, 259 Fe 20 943 (1958), 


Garte donteds359 U.S. 959 (1959), the Court 4ndicated that after a suspect 
has been arrested on probable cause, he can be asked what he }mows about the 
crime. If he denies any knowledge, the officer may confront him with the 
evidence againgt him and ask if he wishes to comment upon thig evedence. If 
the suspect continues to deny any knowledge of the crime, the police may 
conclude the interview " by saying, in effect,' Do you have anything futher 
to tell us, or do you just want to let 4t stand the way it 1s?" Ideat 131, 
259 Fe 2d at 946. It is clear that after an arrest, the palice may check into 
the veracity of an accused's storys Mallory ve United statess 35% Usd. 449s 


Jain wheat might 
Y§5 (1957), and this procedure will allow tne accused to exp 


Bo 
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otherwise appear to pe prima Lacks case a6 
t 9r6~0 
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been committed and that th 
fon of release pending fur 


procedures are designed to ; 
ance of counsel and to 


the assist ce anconsist 


ice 

ent with pol 

a ($202000)9 both of — 
a e 


while implementing his privilege against self-incrimination. See Hogan & Snee, 

the MeNabbeMaliory Rules *7 Geos Le Je 1522-27 (1958). 
The magistrate's determination of whether ther exists “robaDdle cause for 
holding the accused constitutes an important safeguard against arrest upon 

suspicion, by providing an impartial examination of the legality of the arreste 

8ee Ide at 22-23. Our system of criminal justice 1s an accusational rather 

than an inguisftional one and, accordingly, an arrest is ordinar$ly the culme 

ination aid not the beginning of police investigation. See Oreenwell ve United 

States, 119 UsS. APPe DeCe 435 47) 336 Fe 2d 962, 966 (1964); Hogan & Snee, 

Supra at 25-26. Its purpoes is not to isolate a suspect for questioning but 

to make certain that he will appear for trial.?aulseny The Fourteenth Anend= 

ment and the Third Degrees6 Stan. Ly» Reve+l1 (195%). Because the arrest must 

be based upon probable cause, Y.g- Const. Amend IV; Fede R. CrimePe (a), 

only the facts known to the pplice when the arrest is made are pertinent to 

the magistrate's examination. Thus, if the arrest 1s valid, all the information 

necessary for the purpose of the preliminary hearing has been obtained by the 


time the arrest igs made. If the arrest 1s invalid, the police may not seek 
additional evidence to justify their action because any such evidence will 
not make proper that which was illegal because the crucial point is the moment 
of arreste 

Furthermore, 1t 1s well settied that an arrest, even on probable cause, is 
not proper/a proper vehicle for an investigation of crimee See Hogan & Snee, 
gupra, at +7, 336 F.2d at 966, " Once the police delay presentment for the 
production of evidence, the detention becomes lllugaleese” Accords Ricks ve 
United states ,118 U.S. APP. D.C. 216, 334% F. 2d 964 (1964). An arrested 


person must ordinerily be brought before a magistrate " as quickly as poanibles 


" Mallory ve United States »subris and 1t is clear that under the asthe . 
the supreme Court and this Court, This seit admonition, and the rights 8 
4ntended to preserve, are not to be subordinated to the/a police search for 
nte 


evidence of guilt. 


s did not observe 
It 4s obvious thet in the in 


stant case, the police officer 


on the strech, 


When Appellant was Apprehended 
Ross as the man he had been chasinge 
ROSS» 


the requirements of Rule 5(a)« 
positively identified by Mre 
a with the 4nformation they had 
4ce officers theh had sufficient bas 
t was placed in the police Cats against his will, 


sain previously received from Mrse 


is for arresting Appellant. When | 
an arrest ogeurreds 


Couple 
the pol 
Appellan 


See feals ve United stategsl17 US. APPe DeCe 795 81, 326 Fe 2d 1006 (1963). 
Because the Appellant did not volunteer an explanation or story which might 
lead to no charge being made, the next step in the prescribed procedure was 
to take Appellant before a committing nagistrate. Holdman Ve United states, 
suprae However, this was notWhk@ transpireds Appellant was taken to the scene 
of the crime. This was done for the sole purpose of obtaining additional 
evidence to be used against him. Indeed, Detective Seibert testified that the 
Appellant was asked to repeat the words uttered by the intr uder so that Mrse 
Ross might attempt to identify him. Certainly, the police would not have rele 
eased Appellant if Mrs. Ross had not been able to itentify him. Consequently, 
the delay occasioned by bringing Appellant to the Ross home was "unnecessary" 


within the purview of Rule 5 (a). Accord, Alaton ve United states, 121 Ud. 
APPe DoCe 665 348 Fe 24 72 (1965). 


IZ. The extra-judicial identification of 
dere biteaet fetes ere eee 

Under the MeNabb-Upshaw-Mellory doctrine, any evidence obtained from an 
accused during a period of unnecessary delay between arrest and presentation 
before a committing magistrate may not be used against hime MoNabbveUnited 
ftates, 318 U.S. 332 (1943)$ Upshaw ve United Statess335 U.dS- +10 91948) 
Mallory ve United States, supraeMost of the cases in which this exclusionary 
rule has been invoked have involved confessions. See, Gefeoy WilliamaveUnited 
Btates, 113 UeS. APpe DeCe 79 303 Fe 24 772 (1962). However, it is clear that 
other evidentiary material is also encompassed by the rulee See Naples ve 
United Stateg,113 U.S. ApPe DeCe 281, 307 F. 2d 618 (1962) (reenactment) 3 
Watson ve United States,101 U.S. AMPs D.Ce 350, 249 Fe 2d 106 (1956) (tangible 
evidence); United states ve Smiths)3l FeReD. 593(D.D.Ce 1962) (Fingerprints). 


In Bynum ve United Statess104+ UeS. Appe DeCe 368, 262 F. 24 465 (1959),this 


Court hold that fingerprints, articles, and statements "all have the decisive 
common characteristic of peing something of evidentiary value which the pubilic 
authorities have cause an arrested person to yield to them during pian 
degtention.” Id.at 370, 262 Fe 2d at 467 (1959). Because Bynum was eae 
arrested, thus rendering his detigntion illegal ,everything of eviden 


which was obtained from him during this detention was inadmissible at his 


triale As the Court 4ndicated, "If one such product of illegal detention is 
e 


eater . Furthermore 
Droseribed, by the same token, all ghould be proscribed." Zhide ( $3) 


—----- -@entified by one victims and as indicated, it 


it 1s of little significance that the police have advised the accused of his 
rights, as one of the police officers "CLAIMED" he had dones he is entitled to 


receive this admonition from the committing magistrate. Alston veUnited States, 
auprg at 67, 348 Fe 2d at 736 As noted by the Supreme Court in Mira) 
Atates, 86 S.Ct. 1602, 1625 (1966), 


Our aim is to aysure that the individual's right 
to choose between silence and speech remains we 
fettered throughout the interrogation processe A 
once«started warning, delivered by those who will 
conduct the interrogation, cannot itself suffice 
to that end among those who must require knowledge 
of their rights. A mere warning given by the inter- 


ee 4s not alone sufficient to accomplish that 
ende 


The statement uttered by Appellant after he had been taken th the scene of 
the crime was very definiyely evidentiary material. It was tantamount to an 
admission by Appellant that he was the intruder because Mrse Ross CLAIMED she 
could identify him such olny because of 1t. The statement and its sighfificance 
were the subject of testimony by Mrs.Ross. If Appellant had not been required 
to make this statement, Mrs. Ross could not have testified that Appellant was 
the intruder. It was, in short, an inculpatory statement which Appellant was 
not required by law to make, and it was obtained from him through police 
interrogation at a time of illegal detentions 

These fact clearly distinguish this case from cases holding that post-arrest 
Aidentifieation nade before presontation to a committing magistrate are noe 


exdjded under the MoNebb-Upshav-Malloxy rules In Kennedy ve United station s122 
UeBe ADPe DeCe 353 F 2d 462 (1965), the police officer had weceived a radio 
report of robbery. Arriving at the scene, they sav two men holding appellant. 
These men told the police that they had heard screams and saw appejlant run 
out of the building. The police went inside and saw two women chained ba a 
‘hey then brought appellant Anside where he wes identitged by the 
eee ‘ This procedure was held to be permissible as a proper 


women as the 4ntrudere The cege te distingu= 


e the incidence of erroneous detentions. . 
e 
groundst (10 The identification in Kamedy was on 
ee and which would 


seep to minimis 
4ghelile on at te 


time 
basis of a Vaews which could have taken place at any 9 ween 
ee eliant was representod by coungele In the {tern » Mrs 


frained from making any uttorancees (2) There was | 
nee ant had already been positively 


would strain credulity to be ef : 


could have continuow 
12 
question ofenoneration involved hereine Appe 


“eve that the police would have released Appellant if Mrse Rogs had been 
unable to identify him on the basis of the repeated statement. 
---Gimtlarl, in Payne Ve United states, 111 U.S. Apne D.C. + y29% Fe 24 723 
(1961), appellant was identified in a line up during a period of unreasonahe 
le delays Mo mention was made of the period ident#¥fcation at the trial, but 
the complaining witness identified appellant as he sat in the courtroome On 
appeal, this identification was held to be proper, Again, this case is diste 
ingishable in that the witness would have been able to identify appellant 
even if he had not appeared in the line=upe As indicated, however, Mrge Rogg 
would not have been able to identify Appellant except for the statement he 
was required to make during hie illegal dewéntion. while the courtroom idente’ 
ification was not produced by the delay in Paynes such is certainly not the 
Case herein. For similar reasons, Smith ve United States, 117 U.S. ApPe DeCe 
1, 324% F. 24 879 (1963), 48 inapplicable, Thereing the name of a potential 
witness was obtained from the accused during a period of unnecessary delays 
The Court held that the introduction of that witness's testimony was proper 
on the grounds, inter aliaythat this disclosyre was of no evidential signie 
ficance per see In so holding, the Court pointed out that no confession or 
utterances were used against the accused. Obviously, the utterance made by 
Appellant herein was of considerable evidential significance. If this uttere 
ance had not been required, Mrse Ross could not havé identified Appellant 
even if she had seen him in the courtroom. 
CONCLUSION 

On the basis of the foregoing, it 4s clear that the Judgment of this Court 
should be reviewed, and the judgment of conviction entered by the District 
Court must be reversed and thet the case must be remanded for a new trial at 


which the identification by Mrae Ross will be excluded, among other points 


this Honorable Court may deem necessary 
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